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SERVI CES, ET. AL.
Def endant s

RULI NG ON DEFENDANTS' MOTI ON FOR SUMVARY JUDGVENT

| NTRODUCTI ON

Plaintiff Jessie Coger ("Coger" or "plaintiff") brings
this enployment discrimnation action against the State of
Connecticut, Department of Public Safety and Departnent of
Adm ni strative Services, Bureau of Selection and Training
("defendants” or "State of Connecticut") pursuant to the Civil
Ri ghts Act of 1866, as anended, 42 U. S.C. 81981, Title VII of
the Civil Rights Act of 1991, 42 U. S.C. 8§ 2000e et seq., and
t he Connecticut Fair Enploynment Practices Act, Conn. Gen.
Stat. 8846a-60 et. Seq. Coger alleges that defendants
di scrim nated agai nst hi m because of his race by failing to
hire himas a Connecticut State Police Officer-Trainee
("Trainee"). Defendants now nove pursuant to Fed. R Civ. P.
56 for summary judgnent on all clains. For the reasons

detail ed bel ow, defendants’ notion is granted.



BACKGROUND

The Court sets forth only those facts deened necessary to
an understandi ng of the issues raised in, and deci sion
rendered on, this Mdtion. The facts are culled fromthe
parties' Local Rule 56(a) Statenents, affidavits, and the
exhibits attached to their respective nenoranda. Plaintiff is
not in conpliance with Local Rule 56(a), as he failed to set
forth facts plaintiff contends are in dispute, as required by
a party opposing a notion for summary judgnent. Rule 56(a)(2)
provides, in relevant part, as foll ows:

The papers opposing a notion for summary judgnment

shall include a docunent entitled "Local Rule 56(a)2

Statenment which states in separately nunbered

par agr aphs corresponding to the nunbered paragraphs

contained in the noving parties Local Rule 56(a)(1)

St at ement whet her each of the facts asserted by the

moving party is admtted or denied. The Local Rule

56(a)2 Statement nust also include in a separate

section entitled "Disputed |Issues of Material Fact”

a list of each issue of material fact as to which it

is contended there is a genuine issue to be tried.

L.R Civ. P. 56(a)2.

Further, each 56(a)(1l) & (2) Statenent is to be followed by
"either a specific citation to (1) the affidavit of a w tness
conpetent to testify to the facts at trial, and/or (2)

evi dence that would be adm ssible at trial." L.R Civ. P

56(a)3. The purpose of Rule 56 is to aid the court, by
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directing it to the material facts that the novant clains are
undi sputed and that the party opposing the notion clains are
di sputed. W thout such statenent, "the court is left to dig
t hrough a vol um nous record, searching for material issues of

fact without the aid of the parties.” N.S. v. Stratford Bd. of

Educ., 97 F. Supp. 2d 224, 227 (D.Conn. 2000). Accordingly,
Connecticut’s Local Rules specifically state that "failure to
provi de specific citations to evidence in the record as
required by this Local Rule may result in sanctions,
i ncl udi ng...when an opponent fails to conply, an order
granting the notion [for summary judgnment]." L.R Civ. P.
56(a)(3).

Plaintiff's Statement of Material Facts "Pursuant to
Local Rule 9(c)! nmerely lists the nunbered paragraphs in
def endants’ Rule 56(a)(1l) Statenment that the plaintiff agrees
are undi sputed, and then asserts "the bal ance of defendant’s
statenments are denied."” [Doc. No. 88]. This one-sentence
bl anket statenent denying nore than 50 statenments of materi al
fact asserted by defendant, without citations to affidavits or
exhi bits which support such denials of fact, is not in
conpliance with the local rule. While this court could grant

def endants’ summary judgnent notion based on plaintiff’'s

L Which should be Local Rule 56(a)(2), as amended, effective August 1, 2003.
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failure to conply with the local rules, in the interests of
judicial fairness, this Court will consider the issues in this
case and decide the case on the nerits. However, all facts
set forth in defendants’ conplying Rule 56(c)(1l) statenent

will be deened admtted by plaintiff for purposes of the

deci sion on this Mdtion. See e.g. Dusanenko v. Ml oney, 726

F.2d 82, 84 (2d Cir. 1984) (facts set forth in the statenment
of undi sputed facts were properly deemed adm tted given
opposing party's failure to file a local rule statenent of
di sputed material facts; entry of summary judgnent

appropriate); Booze v. Shawmut Bank, 62 F. Supp. 2d 593, 595

(D. Conn. 1999).

The plaintiff is an African Anerican male, who resides in
Stratford, Connecticut. Plaintiff has made nmultiple attenpts
to gain enploynent as a Connecticut State Police Trainee,
first in the spring of 1993 and subsequently in the w nter of
1995. \VWhen plaintiff applied in 1993 and 1995, there were
vacancies for the position and applications were actively
sought for the position. As part of the selection process,
applicants are required to take a witten exam nation, an oral
exam nation, a physical fitness and agility test, and a
pol ygraph exam nati on during which the applicant’s social and

crim nal backgrounds are investigated.



The Departnment of Adm nistrative Services (DAS) and
Departnment of Public Safety (DPS) are in charge of the
recruitment and adm nistration of the exam nation for Trainee
positions. Prior to the oral exam nation each candi date
conpl etes a Suppl enental Background | nvestigation, and a pre-
test self-exam nation booklet, which include questions
regardi ng personal data, enployment history, driving history,
crimnal activity, drug use, and other personal information.
The pol ygraph exam ner reviews these witten responses with
t he candi date, using the polygraph instrunment. The exam ner
then subnmits potentially disqualifying information to the
Sel ecti on Managenent Committee, which consists of three to
five sworn individuals, during which the candidate’ s identity
or characteristics are not revealed. The commttee may
elimnate a candidate from further consideration or permt him
or her to continue in the process.

Plaintiff first applied to becone a Trai nee on Cctober
14, 1992, and passed the witten, oral and physical fitness
portions of Exam No. 9290500, which was adm nistered to al
applicants for the position. Plaintiff received a 64 on the
witten exam and a nine out of ten on the oral exam During
hi s pol ygraph exam nation, plaintiff admtted use of

unprescribed steroids in the 1980's, and to a series of notor



vehicle violations, including nmsuse of |license plates,
operating a vehicle w thout insurance, and operating an

unregi stered vehicle. Based on his polygraph exan nation
report, the Selection Managenent Comm ttee decided to

term nate Coger’s application for Trainee. Captain John
Leonard, the Commanding Officer of Selection and Training,
wote plaintiff a letter inform ng himthat he would not be
proceeding further in the selection process. After receiving
an inquiry from Coger regarding the reasons for his rejection,
Captain Leonard wote plaintiff another letter explaining that
the decision not to hire himwas based on his traffic
infractions and steroid use.

On March 14, 1995, Coger applied again to becone a
Connecticut State Trooper Trainee. Plaintiff took Exam No.
9415000, in which he received a 63 on the witten exam which
is a passing score. Plaintiff failed the oral exam however,
receiving a three out of ten. The oral exam was adm ni stered
by
two enmpl oyees of the Department of Public Safety; Sergeant
Randol ph Howel |, an African Anerican nmale, and Trooper First
Cl ass Stephan Castagliulo, a white male. A Departnent of
Adm ni strative Services Munitor, Mriam Bassock, a white

femal e, was al so present to oversee the test adm nistration.



During the exam plaintiff was shown a videotape of a series
of four situations and asked questions concerni ng what he
observed while watching the tape. The sane questions were
asked of each candi date, and nodel answers for each question
had previously been prepared. The exani ners gave plaintiff
points for any correct observations he made during the test.
Because he failed the oral exam plaintiff was not given the
opportunity to continue with the process and take the other
exam nati ons.

Plaintiff filed dual enploynment discrimnation conplaints
with the State of Connecticut, Conm ssion on Human Ri ghts and
Opportunities ("CHRO') and the Equal Enploynment Opportunity
Comm ssion ("EECC') on April 4, 1996. Plaintiff asserts that
def endants deni ed his applications on the basis of his race,
and that the reasons provided by defendants as to why he was
not hired in 1993 and 1995 were pre-textual. Plaintiff argues
that white applicants with simlar or worse histories of drug
use or notor vehicle violations were hired, whereas he was
not. He further argues that the record of his 1993
application continues to prevent himfrom being hired, and
that his | ow score on the 1995 oral exam nation was a result
of discrimnatory treatnment based on his race, and not an

accurate reflection of his performance on the test.



On May 7, 1998, the EEOCC i ssued a Notice OF Right to Sue,
enabling himto file this action pursuant to 29 CFR
1601.28(a)(1l), et seq.. Plaintiff subsequently filed a
conplaint in federal court on August 6, 1998, alleging he was
di scrim nated agai nst based on his race and color, in
violation of 42 U.S.C. 81981, Title VII of the Civil Rights
Act of 1991, 42 U. S.C. 88 2000e et seq., and the Connecti cut
Fair Enpl oynent Practices Act, Conn. Gen. Stat. 8846a-60 et.
Seq. On August 1, 2002, Judge Warren Edgi nton granted
Def endants’ Mtion for Summary Judgnment based on plaintiff’'s
failure to respond to the notion. However, upon notion by
plaintiff and after a hearing on the issue, Judge Edgi nton
entered an order reopening plaintiff’s case, based on the fact
that plaintiff failed to respond to the earlier summary
j udgnment notion because his previous attorney had been
di sbarred. In that ruling, the court also ordered that
plaintiff’s new counsel respond to Defendants’ Motion for
Sunmary Judgnent that had been filed on June 21, 2002,
previous to the judgment of dism ssal. The case was
subsequently transferred to this court, and Defendants’ Motion
for Summary Judgment is now ready for decision.

In plaintiff’s Menorandum in Opposition to Defendants’

Motion for Summary Judgnent, plaintiff asserts a new clai m of



discrimnation for the first time. By affidavit submtted in
conjunction with his response to defendants’ notion, plaintiff
states that, in the mdst of this lawsuit, he applied a third
time for a State Trooper Trainee position. During the oral
portion of the exam when questioned as to whether he was ever
party to a lawsuit, plaintiff answered yes, and expl ai ned that
he sued the State Police for discrimnation stemming fromhis
application and denial for the same position in 1993 and 1995.
Because plaintiff failed the oral exam he now seeks to cite
this third attenpt to obtain a Trainee position as further

evi dence that he has been discrimnated agai nst by defendants.
However, it is inproper to raise newclains for the first tine
in subm ssions in opposition to a summary judgnent notion. See

Beckman v. United States Postal Serv., 79 F. Supp. 2d 394, 407

(S.D.N. Y. 2000). A claimnust be set forth in the pleadings
in order to give defendants fair notice of the nature of the
plaintiff's claimto prepare an appropri ate defense. See Fed.

R Civ. P. 8(a); Conley v. G bson, 355 U.S. 41, 47 (1957).

Therefore, in addressing the merits of this case, this court
will not consider plaintiff’s 2002 application for a Trai nee

position.

LEGAL ANALYSI S




| . The Standard of Review

In a notion for summary judgnment the burden is on the
novi ng party to establish that there are no genuine issues of
material fact in dispute and that it is entitled to judgnent
as a matter of law. Fed. R Civ. P. 56(c). See also Anderson

v. Liberty Lobby, 477 U.S. 242, 256 (1986)(plaintiff nust

present affirmative evidence in order to defeat a properly
supported notion for sunmary judgnent).

I f the nonnoving party has failed to nake a sufficient
showi ng on an essential elenment of his case with respect to
whi ch he has the burden of proof at trial, then summary

judgnment is appropriate. Celotex Corp. v. Catrett, 477 U.S.

317, 322 (1986). "In such a situation, there can be 'no
genui ne issue as to any material fact,' since a conplete
failure of proof concerning an essential elenent of the
nonnmovi ng party's case necessarily renders all other facts

immaterial." Id. at 322-23. Accord, Goenaga v. March of Di nes

Birth Defects Foundation, 51 F.3d 14, 18 (2d. Cir.

1995) (novant's burden satisfied if it can point to an absence
of evidence to support an essential elenment of nonnoving
party's claim.

The court is mandated to "resolve all ambiguities and

draw all inferences in favor of the nonnmoving party. . . ."
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Aldrich v. Randol ph Cent. Sch. Dist., 963 F.2d 520, 523 (2d
Cir. 1992), cert. denied, 506 U S. 965 (1992). "Only when
reasonabl e m nds could not differ as to the inport of the

evidence is summary judgnent proper."” Bryant v. Mffucci, 923

F.2d 979, 982 (2d Cir. 1991), cert. denied, 502 U S
849(1991). If the nonnoving party submts evidence which is
"merely colorable”, or is not "significantly probative,"
sunmary judgnent may be granted. Anderson, 477 U.S. at 249-50.
"The nmere existence of sone all eged factual dispute between
the parties will not defeat an otherw se properly supported
notion for summary judgnent; the requirenment is that there be
no genui ne issue of material fact. As to materiality, the
substantive law will identify which facts are material. Only
di sputes over facts that m ght affect the outconme of the suit
under the governing law will properly preclude the entry of
sunmary judgnent. Factual disputes that are irrel evant or
unnecessary will not be counted."” [d. at 247-48 (enphasis in

original).

1. Standard as Appli ed:
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A. Section 1981 and Connecticut Fair Enploynent Practices

Act Cl ai m

Plaintiff failed to respond to defendants’ argunent that
plaintiff’s claim under Section 1981 and Conn. Gen. Stat.
846a- 60a et. seq., are barred by the Eleventh Anmendrment. On
this basis alone, the Court could consider these clains

abandoned. See, e.g., Taylor v. City of New York, 269 F. Supp.

2d 68, 75 (E.D.N. Y. 2003)("Federal courts may deem a claim
abandoned when a party noves for sunmary judgnent on one
ground and the party opposing summary judgnment fails to

address the argunent in any way."); Bronx Chrysler Plynouth,

Inc. v. Chrysler Corp., 212 F. Supp. 2d 233, 249 (S.D.N.Y.

2002) (Where plaintiff's sunmary judgnment opposition papers
"made no argunent in support of [one] claimat all,"” the court
di sm ssed the claimas "abandoned."). 1In any event, Coger’s
Section 1981 and Connecticut Fair Enploynent Practices Act

claims are barred by the El eventh Amendnent.

1. Section 1981

The plaintiff alleges that the State of Connecti cut
Departnments of Public Safety and Departnment of Adm nistrative
Services violated his rights under 42 U S.C. § 1981. However,

"when a person's rights protected by 8§ 1981 are violated by a

12



state actor (as opposed to a private person), the aggrieved
party has a cause of action pursuant to 42 U.S.C. § 1983, not

42 U.S.C. 8 1981." Smith v. Conn. Dep't of Corr., No.

3: 03CV00386, 2003 U.S. Dist. LEXIS 21239, *3-4 (D.Conn.

Novenmber 25, 2003). See also Jett v. Dallas |ndependent

School District, 491 U S. 701 (1989)("the express action at

| aw provided by 8§ 1983 for the deprivation of any rights,
privileges, or imunities secured by the Constitution and

| aws, provides the exclusive federal damages renedy for the
violation of the rights guaranteed by Section 1981 when the
claimis pressed against a state actor.")(internal quotations
om tted).

Moreover, even if the plaintiff had pled a cause of
action pursuant to 42 U S.C. 8§ 1983, his claimwould
nonet hel ess be barred by the El eventh Anendnent because he
asserts it against a state agency, as opposed to a state
official in his or her individual capacity. 1d. The Eleventh
Amendnent provides that "the Judicial Power of the United
States shall not be construed to extend to any suit in |aw or
equity, comrenced or prosecuted agai nst one of the United
States by Citizens of another State, or by Citizens or

Subj ects of any Foreign State.” This prohibition of suits

against a State extends to suits against a State brought by
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its own citizens. Edelman v. Jordan, 415 U.S. 651, 662-63

(1974); See also Community Health Care Ass'n of New York v.

Mahon, 106 F. Supp.2d 523, 529 (S.D.N. Y. 2000) (prohibition
extends to suit brought on citizens' behalf by municipality
agai nst State agency).

In order to be subject to suit in federal court, a state
must expressly and unanbi guously waive its El eventh Amendnent
i mmunity, or Congress nust clearly and unm stakably express
its intention to abrogate the immunity in the | anguage of the

particul ar statute. Port Authority Trans-Hudson Corp. V.

Feeney, 495 U. S. 299, 304-05 (1990). Notably, courts have
hel d t hat Congress has not abrogated the state's inmunity from
suit under 42 U S.C. 8§ 1981 or 1983. See, e.g., Quern v.

Jordan, 440 U.S. 332 (1979) (Section 1983); Daisernia v. State

of New York, 582 F. Supp. 792, 799 (N.D.N. Y. 1984) (Section

1981). Further, the State of Connecticut has not waived its

sovereign inmunity under those statutes. Banerjee v. Roberts,

641 F. Supp. 1093, 1098 (D. Conn. 1986). This Eleventh
Amendnment bar exists whether the relief sought is |legal or

equitable. Papasan v. Allain, 478 U S. 265, 276 (1986).

Accordingly, plaintiff’'s section 1981 claimnust fail as a
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matter of | aw. 2

2. Connecticut Fair Enploynment Practices Act Clains

Simlarly, plaintiff’s claimunder the Connecticut Fair
Enmpl oynent Practices Act ("CFEPA") is also barred in this
court by the Eleventh Amendnent. This court has previously
held that, while plaintiff may bring a suit to redress
viol ations of CFEPA in Connecticut State Superior Court, as
provided in Conn. Gen. Stat. 8§ 46a-99, that provision does not
provide plaintiff with the right to sue the State of

Connecticut in federal court. See Wal ker v. State of

Connecticut, 106 F. Supp. 2d 364, 370 (D. Conn. 2000)("This

Court declines Plaintiff's invitation to hold that sinply
because the State has consented to be sued in state court, it
a fortiori nust have neant to consent to federal jurisdiction
also. ‘It is not consonant with our dual systemfor the
federal courts . . .to read the consent to enbrace federal as

well as state courts’")(citing Great Northern Life |Insurance

Co. V. Read, 322 U.S. 47, 54 (1944)). The El eventh Anmendnent

2Vhile this court recogni zes that Section 1983 clains for prospective
injunctive relief are not barred by the El eventh Amendnent, this court refuses
to construe plaintiff’s anmbi guous request at the end of his conplaint for
"declaratory and injunctive relief" as a cognizable claimfor prospective
injunctive relief, as it is inpossible to determ ne what, if any, prospective
relief plaintiff seeks.
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bar applies regardl ess of whether the relief sought is for

injunctive relief or damages. |In Pennhurst State School &

Hospital v. Halderman, 465 U.S. 89, 106 (1984), the Suprene

Court rejected a federal court claimseeking injunctive relief
agai nst state officials sued in their official capacities, on
the basis of a violation of state statutory or state
common-|law. As the Pennhurst Court stated, "[i]t is difficult
to think of a greater intrusion of state sovereignty than when
a federal court instructs state officials on how to conform
their conduct to state law." 1d. Accordingly, plaintiff’s

clai ms under CFEPA are barred by the El eventh Anmendnent.

B. Title VII Cains

In contrast to Section 1981 and 1983 clainms, it has |ong
been recogni zed that the El eventh Amendnent bar is not
applicable to suits for nonetary danmages for enpl oynent
di scrim nation under Title VIl of the Civil Rights Act.

Fitzpatrick v. Bitzer, 427 U.S. 445, 452 (1976)("There is no

di spute that in enacting the 1972 Anendnents to Title VII to
extend coverage to the States as enpl oyers, Congress exercised
its power under section five of the Fourteenth Amendment.");

Yoonessi v. State University of New York, 862 F. Supp. 1005,

1013 (WD.N. Y. 1994), |eave to appeal denied, 56 F.3d 10 (2d
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Cir. 1995). We therefore proceed to address the tineliness

and nmerits of plaintiff’'s Title VIl claim

1. Statute of Limtations

District courts nmay hear only those clainms involving
discrimnatory acts that were raised before the EEOC and which
occurred within 300 days of the date the EEOCC charge was

filed. See 42 U.S.C. 8§ 2000e-5(e); Quinn v. Geen Tree Credit

Corp., 159 F.3d 759, 765 (2d Cir. 1998). To determ ne the
timeliness of an EEOC conpl aint and an ensuing | awsuit, the
court must identify the dates on which the all eged

di scrimnatory acts took place. See Delaware State College v.

Ri cks, 449 U.S. 250, 256-62 (1980). Coger was first denied
the position of Connecticut State Trooper Trainee on Novenber
22, 1993, yet he did not file his EEOC charge until April 4,
1996, after he unsuccessfully applied the second time for a
Trainee position. Because plaintiff’'s first denial of a
Trai nee position occurred nore than 300 days before he filed
his EEOC charge, his Title VIl claimbased on such denial is
time-barred under 42 U.S.C. § 2000e-5(e).

Plaintiff argues that his failure to be hired constitutes
a continuous practice of discrimnation and therefore he

shoul d be exenpt fromthe statute of limtations requirenents.
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It is true that "the normal statute of limtations rules under
Title VIl do not apply where ‘enployees are hired or refused
enpl oynment pursuant to a continuous practice and policy of

di scrimnation.”" Gones v. AVCO Corp., 964 F.2d 1330, 1333 (2d

Cir. 1992)(quoting MIller v. International Tel. & Tel. Corp.

755 F.2d 20, 25 (2d Cir. 1985) cert. denied, 474 U. S. 851
(1985). In such continuing discrimnation cases, "the
commencenent of the statute of limtations period nmay be
del ayed until the last discrimnatory act in furtherance of

it." 755 F.2d at 25; See also Lanbert v. Genesee Hosp., 10

F.3d 46, 53 (2d Cir. 1993) ("Under the continuing violation
exception to the Title VII limtations period, if a Title VII
plaintiff files an EEOCC charge that is timely as to any
incident of discrimnation in furtherance of an ongoing policy
of discrimnation, all clainm of acts of discrimnation under
that policy will be tinmely even if they would be untinely
standi ng al one.")

Here, plaintiff asserts a "continuous pattern of
di scrimnation...as a result of one individual’s assessnent,
and the way the Defendant applies the decision," seem ngly
referring to Captain Leonard s evaluation of plaintiff during
his initial application and assessnent. [ Menorandum of Law in

Support of Plaintiff’s Objection Mdition for Sunmary Judgnent
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at 3]. Specifically, plaintiff clainms that his first denial

of a state trooper position was based on his race, and that he

was subsequently black listed froma position he was ot herw se

qualified for. Plaintiff argues that "[t]his pattern of

di scrim nation continues as |ong as Defendants’ file contains

this information and [initial] rejection letter.” 1d. at 8.
Even if plaintiff has asserted triable facts with respect

to whether he was discrimnated agai nst each of the tinmes he

applied for a position as a State Police Trainee, such an

assertion does not qualify as a pattern or practice as

required to be exenpt fromthe statute of limtations.

Plaintiff does not claimthat the examis discrimnatory

agai nst Bl acks on its face, or that there was a policy in

pl ace to discrimnate against Blacks; he nerely asserts that

t hose adnmi nistering the test discrin nated agai nst hi m based

on his race. The Suprenme Court has recently nmade cl ear that

"[d]iscrete acts such as term nation, failure to pronote,

deni al of transfer, or refusal to hire are easy to identify.

Each incident of discrimnation...constitutes a separate

acti onabl e unl awful enploynent practice.” AMIRAK v. Mbrgan,

536 U. S. 101, 113 (2002)(internal quotation omtted). See al so

El renayer v. ABF Freight Systems, Inc., 318 F. 3d 130, 134 (2d

Cir. 2002). Accordingly, plaintiff does not neet the burden
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of proof required to fall within the "continuing violation"
exception to the statute of limtations on Title VII C ains,
and plaintiff’s Title VII claimwith respect to his first

deni al of a state trooper position is time barred.

3. Merits of 1995 Discrimnation Claim

Wth respect to plaintiff’s claimof discrimnation for
being failed on the oral portion of the 1995 exam nation, this
court finds that plaintiff has failed to set forth a prim
facie case of discrimnation. Title VII of the Civil Rights
Act of 1964 provides in relevant part as follows:

It shall be an unlawful enploynment practice for an

enpl oyer (1) to fail or refuse to hire or to discharge

any individual with respect to his conpensation, terns,

conditions, or privileges of enploynent, because of such

i ndividual's race, color, religion, sex, or national

origin; or (2) tolimt, segregate, or classify his

enpl oyees or applicants for enploynent in any way which

woul d deprive or tend to deprive any individual of

enpl oynment opportunities or otherw se adversely affect

his status as an enpl oyee, because of such individual's

race, color, religion, sex, or national origin.

42 U.S.C. § 2000e-2(a).

For refusal to hire clainms arising under Title VII, in
order to establish a prima facie case of discrimnation, a
plaintiff nmust show. (1) nmenmbership in a protected class; (2)
qualification for the position sought, (3) an adverse

enpl oyment action (failure to hire), and (4) circunstances
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giving rise to an inference of discrimnation. Chudnovsky V.

Prudential Sec. Inc., No. 98 Civ. 7753, 2000 U. S. Dist. LEXIS

15401, at *7 (S.D.N.Y. Oct. 23, 2000) (citing MDonnell

Dougl as Corp. v. Green, 411 U.S. 792, 802 (1973); Carlton v.

Mystic Transp., 202 F.3d 129, 134 (2d Cir. 2000)). The burden

of proof that plaintiffs nust neet to survive a sunmary
judgnment notion at the prima facie stage is "de mnims."

Dister v. Continental Group, Inc., 859 F.2d 1108, 1114 (2d

Cir. 1988). In determ ning whether the circunstances give rise
to an inference of discrimnation, the court nust evaluate
"whet her the proffered adm ssible evidence shows circunstances
that would be sufficient to permt a rational finder of fact

to infer a discrimnatory notive." Chanmbers v. TRM Copy Ctrs.

Corp., 43 F.3d 29, 38 (2d Cir. 1994).

This court finds that plaintiff failed to establish a
prima facie case of discrimnation because he neither proved
that he was qualified for the position, nor denponstrated that
there were circunstances giving rise to an inference of
di scrim nation. Coger failed the oral portion of the examin
1995, earning a decile score of 3 out of 10. Plaintiff clains
t hat because he received a decile score of nine on the oral
exam he took in 1993, his |ow score on the 1995 exam nust be

attributed to the record of his previous application and
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because he is Black. The only evidence plaintiff cites as
support for his claimof discrimnation is a letter witten to
the plaintiff from Doctor Martin W Anderson, the Director of
Personnel Assessnent and Enpl oynment Services for the State of
Connecticut, in which Anderson states that it is extrenely
rare for an applicant to have such a sizable difference
bet ween two oral exam nation scores. (Plaintiff’s Exhibit C)
However, plaintiff fails to cite that, in the same letter, Dr.
Anderson al so explains that he reviewed the records fromthe
1995 exam nation and saw no errors or problens in the scores
he was given. Rather, he wote to plaintiff explaining "you
supplied a small nunber of correct observations in response to
t he questions and the board nmenbers noted that you got
sidetracked with sone irrel evant aspects of the videos...lI
have no reason to doubt the accuracy of the recorded
information of the Sergeant and Veteran Trooper who eval uated
you." 1d. Plaintiff has therefore failed to show that his
test was graded in a discrimnatory manner and that it did not
accurately reflect his perfornmance on the exam nation or
qualifications for the job.

Further, plaintiff failed to offer any evidence from
which a rational juror could infer a discrimnatory notive on

the part of the State enpl oyees who adm ni stered the exam

22



Def endant’ s novi ng papers include affidavits regarding the
procedures enployed by the Departnment of Adm nistrative
Services in admnistering the oral exam portion of the

sel ection process. Dr. Anderson’s affidavit described the
process of devel opi ng and adnmi ni stering recruitment

exam nations, which are in full conpliance with EEOCC

gui delines. (See Defendant’s Exhibit 6). For exanple, the
exam nati on does not test know edge of police procedure or

| aws, because of their potential discrimnatory inpact on
protected classes. (ld. at 2-3). Rather, the exam nation tests
what the departnent has identified as inportant skill sets for
a police officer, such as visual observation and ability to
anal yze situations. M. Anderson also stated that in an
attenmpt to elimnate any potential bias against protected

cl asses by exam adm ni strators, he standardi zed the test and
trai ned nonitors and exam ners in standardized grading. (ld.
at 3-4)

Dr. Panel a Libby, the Director of Personnel Assessnent
and Staffing, also testified regarding the adm nistration of
plaintiff’s exam nation. (Defendant’s Exhibit 3). The Board
grading plaintiff’s oral exam was conprised of two enpl oyees
of the Departnent of Public Safety, Sergeant Randol ph Howel |,

an African Anerican male and the commandi ng officer of the
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Pol ygraph Unit of the Departnent of Public Safety, and Trooper
First Class Stephan Castagliulo, a white male. A Departnment
of Adm nistrative Services Mnitor, Mriam Bassock, a white
femal e, was al so present to oversee the test adm nistration.
Id. at 3. Sergeant Howell’'s affidavit states that, during the
exam plaintiff was shown a videotape of a series of four
situations and asked questions concerni ng what he observed
whil e watching the tape. (Defendant’s Exhibit 4 at 1). The
guestions asked were prepared questions asked of each

candi date. Mbdel answers for each question had previously
been prepared, and Sergeant Howel|l used these nodel answers to
determ ne whether the plaintiff’s response was correct. |d.
at 3. According to Howell, when Coger responded with an
answer which identified a fact or observation listed as a
correct response, Howell gave himcredit for that correct
answer. Howell| asserts that he recorded his correspondi ng
scores as Coger gave responses to the questions, but that the
plaintiff’'s responses to the questions did not have the

el ements which were being sought on the score sheet, and
therefore he received a | ow score. [d. The exam nation team
t hen conpared scores at the end of the exam nation to ensure

t hat Sergeant Howel |l and Trooper Castagliulo did not deviate

by nmore than one point from each other on the scores given.
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Id. Therefore, there is no evidence before the court to
create doubt that the normal exam nation procedures were not
followed with respect to plaintiff’s exam nation, and that al
of the standardi zati on nmechani snms were not in place to ensure
plaintiff of a bias-free eval uation.

Not ably, Board Four, the sane Board that exam ned
plaintiff, passed eight of the twelve black candi dates who
t ook Exam nation No. 9415000. (Defendant’'s Exhibit 3). The
Suprene Court has recogni zed that, in determ ning whether
discrimnation was a notivating factor for an adverse
enpl oynment deci si on, evidence of an enployer's

non-di scrim nati on can be considered as well. St. Mary's Honor

Ctr. v. Hcks, 509 US. 502, 513-14 (1993) cited in Pasha v.

Wlliam M Mercer Consulting. Inc., No. 00 Civ. 83622004, U.S.

Dist. LEXIS 1226 (S.D.N. Y. February 2, 2004). Thus, after
reviewi ng the parties’ noving papers and attached affidavits
and exhibits, this court finds that Coger offers no evidence
ot her than his own conclusory affidavit that the legitimte
reasons offered by defendants are a pretext for racially
discrimnatory notives. Plaintiff’s conclusory allegations
t hat he was scored unfairly on the test are insufficient to
satisfy the requirenents of Rule 56(e), and his Title VII

claimnust therefore fail as a matter of | aw

25



CONCLUSI ON

After a thorough review of the nmenoranda of |aw, exhibits
thereto, and affidavits submtted by counsel in this case, the
court finds that there exist no genuine issues of materi al
fact herein. Therefore, Defendants' Motion for Summary
Judgnent [Doc. No. 69] is hereby GRANTED. The Clerk is

directed to close this case.

SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT
JUDGE

Dat ed at New Haven, Connecticut this day of March, 2004.
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